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' FORMALITIES 


AN-D 
Judicial Proce edings, 
Upon Arraigning a: 


Prer foz Treaſon, *e.” = 


x  Seha Fay a Pawer.and 4 of abe.ove 
of "Eaandiee repleat pi Body, and ' 
impartible.z ,even'ſothe. Attribatyeihweo] ave - 
;:  \(as Jmriſfbs ſpeak) fo mdiviſiblein themſelves, - 
ſo naturally and intrinſecally Iwberentiwthe Grows, 'that © 
-they cannot be-made away, -or-in'(ich manner-commu- - 
-Nicated to the SubjeQ, asto diveſt himſelf of them,'ito ' 
the-leſfening Severeige Majefpy.; yetby Truſt, iand \De-* 
legate-Pawer,;the Exeontive Part may; be: cransferredino 
others, to caſe:him of atroubleſome Burthens 
Now among theſe {everal Miniſters, :op:Officers: of 
Law, thatare by His Moſt Fxcelent Majefty ſubftiuned ' 
to eaſe him of Labour, ('but.not-to: deprive rchime6f Po-. 
wer) theiZord. High- Steward of ZExglewd is onecot the firſt 
"Magnitude 3: the Nature of whoſe Office,will. the. better - 
:beunderſRood; by infifting upon, firmyiwayito:a:more 
dire&t Application to the ſubſtance of the Ti#le;- and 
Defgn in hand) the Heads or Particulars follo wirg, viz. 
A 2-. F.- The 


(4) 


1. The Etymology of the-words, (Steward and Se- 


weſchallns.) 
2. "ye Lord ips Stilegand. the ct, 
4H hu tn} par Office, Was for DE Nag ant 
ow fly 


4. The Extent of his, Juviſeeton aud Power, and the 

Rules he ought to judge by. 
Cok.Litt. For the derivation of the words Steward and Sexc- 
61.2 Fſchallus, ſome; ſay the fitft is derived of Stewe, z. e. a 
Place, and-Ward which fignificth a Keeper Warden, or 

Governour. 

Others (@ that it,comes from Steds a Saxou word, 
Lib. 9 which ſignifies a place alſo, and ard, as it were the 
Te Cn. Keeper or Govern r of that place: tis a ward djvett- 
(qa 4 5, Iy.ufed inthis Kingdom ;1In the firſt acceptioh, tis taken 
ly's for the Lord HB; 7gh- LEI out of: which Magiſtracy, 
aſe lower Officers have their riſe 3 Senechdl de I Hoſtel de 
48. bbs Roy, ahe Steward of the Kings moſt Hbmourable Houfhol d, 
Anno'24; F860; 13. | whoſe: Tile was changed fothat 
_ -of Great Maſter,” Anno 32 H. 8.'c-39; but this Stat. was 
© repealed by:thatiof r Mar. 2 Payl.'e. 4 and, the Office 


— of the-Lord Steward-revived, 
'There is alſo a Steward of the Marſhalſee, Anno 3 

7.5. »: 4.8. c. 12. and likewiſe a' Steward of a Manner, oi 

c. 71, Ftta fully deſcribes, To. beſhort, this Wotdis of fo 
great diverſity, thatthere is no: Corporation: 'of any Ac- 
count, or Houſe: of any Honour, 'through' the Realm, 
but-it. ſhall have an Officer belonging to it | of this 
Name, 1} 

Minſhe- But I proceed t to the Word Seveſchallus. 

, Seneſchal is a French Word, the Ttaliarrs call it Seniſ- 


calco, diff. a Schalk, 3.t. Servus ai Officialis & gefind, 
z, e familia 5 barb here ts taken for the! (2s. hor On of 


E axan: 


©... * Some 


(55) 


Some derive it of Seiz, a Houſe or Place; and Schale 


an Officer; others :ſay Se» is an ancient word for Ju-- 


tie, and this. agreeth well with his-Aurhority and Du- 
ty, to proceed ſecundem Liges & :conſu'tudinu Anvglie;.; 


In'the next place, 4am to conſider:his Zord{bips Stile, 


which in- Latin is Semeſebalas: Angie,” and his Cort is 
Intituled, Placits Corone coram Seneſchallo Avolie 1 and 
when he fitterh by force of. his Office,, he ſittech under 
aiClothof Eſtate; and ſuch as direft themſelyesto him, 


land. 4 f EW a7 Vii} ” JISTH IE FIGHT ' 

-Asito the Antiquity of the'Officectis very ancient, and 
was before the Conqueſt< -For Sir £4. Coke : tells- us, 
thathe himſelf hath read an Autheriticak; Manuſcript, 


ſip, \Pleaſe | yaur Grace , iy; Lord High-Sreward of Eng-Ce. 4. Inf. 


intituled, Anthorit.s Sencſchall; Anglity which putting, 


aw Example of his Authority,: ſaith, Sicur-a5c34zt.God- 


wino, Comti Kencie, tempore Regis Edwardi, Antece([o-' 


ris Willielmi D#cs Normandiz, pro |h«ju[amoili male _ge- 
fic, & conſiliis ſwis, per Seneſchallum Anglia adjndicatus, 


+ forts fecit Comitivem ſnam. Ig the time of william. 


the Conguerour , Wiliam Fit&-Enſtace. was Steward of 
England. Theſis | TRE SITTER 
Next come we to conſider, how this Great Office 
was forraerly holden, and how-at:this time. - $449 
: This / Magiſtracy' was, formerly. of;Inheritance, and 
belonged to-the:Earldome of Leiceſter, as appeareth by 


2 Record produced by Sir E4. Coke 5 Scneſcha{cie Anglie 
prreiner ad Comitivem de Leiceſter, &» pertinuit ab. au-. 


;|Ocher Records teſtifie, that it belong'd to the Barony 
of Hinckley z' and my_Loxd Cot. tells us, 'thar: jn, the 
Rergnof wiliew Roufc,.. and H..i. Hyg} Grant ſemenel, 
Baron of kinchley, held that. Barony by the laid Oiees 

SION? of \, So IT. IODET _ Q 


— — 


(16) 
ſo that there ſeems a:diverſity: between. theſe Records; 
but i we ſhatl reconcile it thus : Hincitey was parcel of 
the Paſſeſſions of the: E:; of. Leiceſter 3: for: Rebert Bellas: [ 
mont; 'E,; of Leiceſter,i'in' the i Reign of :H. 2, married- 
with--Perrox#l'; Daughter and.\Heir -of the ſaid; Hugh 
Grantſemene!; Baron of | Hiackley, and: Lord. Steward of 
England; and {o it-continued, till by the: forfeiture of 
Simon Montford it came to King H. 3.who.n the fiftieth 
year of his Reign' created Edmond his ſecond Son Earl. 
of —_— , Baron/ of Hinckley, ' and High-Steward of- 
. »"EngVard , which continned in; his. Line, nanul Henry of | 


«Bullingbrook, Son and Heir of Fohz of Gaunt, Duke of. 
Lhwtaſter, who was the laſt that had any Eſtate of Inhe- 
ritance in the Office of the Steward of England. | 

Since the time of X, of Bu#ingbrook, this great Office | 
was never' granted to any Subject, but-only has Yice : | ; 
and rhe reaſon” was, for that:the-Powet of this Qfficer.. 
is fo ttanſeendenr, ' chat ir-was not  holden/fir to be in a- 
ny Subjets hands: Fora -Record-(aith, £4 ſciendumnt eff 
quod &5 195 Officinmm ft ſupervidere & regnare (ub Regh, & 
inmurdinre poſt Regem 'totum Reg Anglix'; & omnes; 
Miniſtvos -Lagum Difra' id 601 Regus" tenmporobius: packs 
& guerrarum, &c, and proceedeth particularly with' di-! 
vers high Powers ard Authorities, 1 9. 8109 13 2b"; 

Ephori Tt is a Place 6&f: that Tranfocendencyſand Heighthy that; 
dpbegr ie mightitt ſome: ſore march the izphws aimeavig the! Co 
_—_— code organs i The GR —_—_ mrmodwealrlhy 7 | 
14122 upon grett> conſideration and policy broughtar to pait,: | 
Lacedems: hate this" Oft isok ino- Sf peytnnny, earn 
poſiti Regi- the diſpatch ot ſome ſpecial buſineſs, as the Arraignment:. 
b:, qui mm. Of Tothe Noble-man', 'ih cafe! of Treaſon; &5; which 
ſpicieban one etided, 'his Cominiſfion expireth: forrhar eta}: 
caque ad deſcribe” him' thus 3 Alepifiratus 2A Exvelſns, \quizpee! 


=_—_— utso Hh} Regt dr dat Ori dHiquit tx Proceribiio Regs: 
perrinevan* in Fudiciun vocatur de noxa Capitah, | Now 


Fi ) 
Now we. are to.take a.;Profpedt of: the Extent of 
' Eordihigs,” ifdiction Hein and 6 Rules Tt 


ought, to, judge! 
es Ichough: e- Power and 'Authoricy of of ihe. Yau 
High- Steward hath been fince the Reign of 1 King H. 4 


.but. i Flee s FB, rar Vice limited andapppimed ; 


{ped Parliament is Indicted. of Trealon or 
Hm Ret Fs e Grant gf this Office under. zhe Grezt 

gland, D is ,T0\2., or&_ of Parliament, reciuag: 
the Tad ent.c.. 4 canſiderantes. good; Fuſlitia off vir- 
Fais Exce ens, &. el complacens, eAaque. Pre orBniihus h TY 
uti olentes, ac pro. £0, quod. Officium Seneſchalli Anglia, oft St 


| enjus praſentia pro allminiffratione Tuſtrtiz, & Executione” 
| ej uſdems in hac parte faciend. Reguirityr » ut Accepinams 


Fer. valeat : Ae. fidelitate Strenuirate., provida Cirom: 
| Peitioke & Induſtria Veſtris plarimom, confidentes,, a4 
| wavimins & Conſlituimus ths ex has cauſa & cauſis Se; 

( ſcballunm Noftrum Anglia ad Officinm illud cum omnibus 
eidems Officio.in, hac parne debitis & pertinentibas bat vice 
erend, accipiend, & exexcend,, Dantes & concedentes vs 
| is temore preſentium plenam .. o (fficaentem, Poteftaters- 
& Aathoritatem ac Mandatum [Þ ee? Indiftamen na 

redict.. ce, $0, that. this Great ris who 
Anne t0- 1000 > upalt | the recited. Todic- 


ment. + ..$ | 
At, every. Corg nadion:he he bath a\Commiſtion under Coks Lit: 


t1+,Ge Goons Seal, ya Vice , 80; pale and determine-the-79. a. b. 
aims for.G Grand Se Serjeanttes , and other Honourable;4 1: 59- 


| Services, t6: be doge. at che Coro forthe ſolemn; 

| niziog thereof x; fon wheb purpole he halds his Court. 

| ſame convenientti e the. Coranation;' |. 
The ER Deion ahes wa created hac Vice for. folem-. 

akvingibe Coronation: of Hi 4% was: Thong his tecond;, 

fs Ly upon the Arraignment. of Themes, alas 
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Earl of Huxtingden: the firſt ahat was created Steward [ 

of Enpland, bac Vice, was Edward Earl of Deven, © | 

ly, The Order and manner of Arraigning a Peer 

of the Kealm before this Great Officer is to be conſi- 
ecr'd. VENON A OO} 

_ "As the Peers of the Realm, who. are Tryers, are not 
ſworn, fo the' Lord. High-Steward, being Judge, is nar 
ſworn likewiſe, yet ought he ro proceed according to 

his Letters-Patents, Secandam' Lepem & conſuctuainens | 

&. Lin Avglie; for all Commiſſions and Charters for Executi- 

1:22 ONof Juſtice, are fai7ari quod ad DEI fertinet, ſe- 

4 Int. f. 6. (wndum Legem & conſuctudinem Anglis, E 

But admit the Commiſſion ſhould be, Secandum ſence 


Difcretiones veſra:' How rhen ? : a | 

[ anſwer, Diſcrerio eſt diſcernere per Legem quid fit 
Fuftum ; thar is, to diſcern by the right Lineot Law; | 
and not the warpt meaſure of private Opinion: $i s Fu- | 
re diſcedas, vagis erts, & erunt omni incerta; "Tis Cer- þ 
tain he thar' out-runs' the Law, haftens ro his' own de- 
truction. * Commiſſions rben' that Aurhoriſe proceeds 


ing ſecundum ſaunas diſcretione?, &7. inſtal are ſeen: 
aum Lepem, &c. l A + Js WA I4k 19; 3% n 


The'E:rl of Hi5ringdon was Indidted'of High-Trea; | 
fon in London, by a Commiſſion” before the Mayor and 
Juſtices z for that he, with orber perlons, agreed to go! 
: xz Mumming (whichthe French cl Me/qperade Yon the. 

"Night of Epiphany," in' which they DiSreN tokill' rhe. 

King, then'at Find(vr*t” And after the King granted a. 
Commiſion to the'Eart of D#7by, reciting, Thar where- | 

a5 George, E' of 'H, was Thdicted of Aigti-Treaſon; and 
that he would rhar' right hiovld} begone 4, and becauſe © 

L- the Office of rhe Steward-of E#4/##4 is now void, he 
of gives it to rhe ſaid E, of Derby, ro d5Tiffice to thelaid. 
z;, of Hantingdon, commailing'by the ſame CothmiC. 

fiog 


1 H.4f-1.4. 
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fon all the Lords to be attendant upon him-3'and Pre- 


cept was likewiſe given by the ſame to the Conſtable of 


the Tower, to be attendant on him, and to bring the Pri- 
ſoner (viz.) the E, of H. before the ſaid E: of D. on the 


day appointed: whereupon the E, of D. the ſame day 
ſat in weſtminfler-Hall under a Cloch of Eſtate by him- 


ſelf;. and the E. of wef#merland, and other Earls and 


Barons, fat at a conſiderable diſtance, and all the ſuſti: 
ces and Barons of the Exchequer fat round a Table, and 


after three O Yes's made, and the Gommilſion read," the 
Tuſtices deliver'd the Inditment to the Lord Steward, 


which was deliver'd to the Clerk of the Crown, who 
read it to the ſaid E, of #7, which he confeſſed ; where- 
upon-H:{-the King's Serjeant prayed Judgment, -which 
the Lord Steward (after he had rehearſed ''the' whole 
matter) pronounced in this manner ; That the E. of 27, 
ſhould be taken back to the Tower of Zondoy, and from 
thence be drawn to the Gallows, and there hanged ; and 
being yet alive, cut down, and his Entrails drawn our 
of his body, and burnt ; and that he ſhould/be behead- 
ed, and quartered, Ef je Dems propitiatur Anime ſuz, 
The Juſtices then ſaid, that if the E. of #, had de- 
ny'd the Treaſon, the Lord Steward ſhould have de- 
manded” of” exery Lord 'in open | Court ; what they 
thought in'their Conſciences, beginning with the:-Pu- 
iſny Lord ,- and if. the greater number faid-Guiiryy then 
the:Judgment to be given as above, 2 i 
+ I refer your Lordſhips' to: Cam-bdess Annals'of *Q, x- 
1; for the manner of the Tryal of Tho, Howard, Duke 
of Norfolk, before George Ta'bot, E, of Shrewsbary, Lord 
High-Steward' upon that oceaſion. pete of 
, Sr E4, Coke deſcribes the manner how a'Peer is tobe 
tryed, in caſe of Treaſon, &c. before the Lord- High- 
Steward of England. « b 
wr” Y 
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He muſt be Indicted before Commiſſioners of Oyer 
and Terminer, or in the King's-Bench, if the Treaſon 
or miſpriſion, Felony or miſpriſfion of Felony, be- com- 
mitted in that County where the K2zz's- Bench {it z when 
he is Indicted, then the King, by his Commiſſion under 
the Great Seal of England, conſtitutes lome Peer of the 
Realm to be,hac Yice, Steward of England, who is Judg 
in this caſe, The Commiſſion recites the Judgment ge- 
nerally as *tis found, and Power given to the Lord 
Steward to receive the Indictment, &c. and to proceed 
ſecundum Legem conſnetudinem Anglie, A Commang- 
ment isalſo given by the lame to the Peers of the Realm 
to be attendant and obedient unto him ; as allo to: the 
Lieutenant of the Tower, to bring the Priſoner before 
his Lordſhip. | 

Then a Certiorari is awarded out of Chancery, to, re: 
move the Indiqment it felt before the Lord Steward ; 
which may either bear date the ſame day of the Stewards 
Commiſſion, or ary day after. The Lord Steward di- 
rects his Precept under his Seal to the Commyſioners, 
co certifie the Indictment ſuch a day and place, He alſo 
makes two ather Precepts, one to the Conftable or 
Lieutenant of the Tower, to bring the Body of the Pri- 
ſoner before him, at ſuch aday and place ;. as alſo to a 
Serjeant at Arms to ſummon, To# & tales Dominos, Magr 
wates & Proceres hujus Regus Anglia predicts R. Comitis 
E, Pares, per quos reb veritas melits ſciri poterit, quad 
- ipft perſonaliter compareant coram fradif. Seneſchalia 4- 
pud Weſims, tali die > hora ad faciend,ea que ex parte 
Domini Regis forent facienda, &Cc. 

In this Summons four things are obſervable. 

x. That all theſe Precepts, moſt commonly, bear date- 


an ole day. 
2. That 
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2. That no number of Pcers are named 1n the Pre. 
cept, and yet there muſt be twelve, or above. 

3. That the Precept is awarded for the return of the 
Peers, before any Arraignment or Plea pleaded by the 
Priſoner. 

4. That the Lords are not de Yicizeto ; and therefore 
the fitting and Tryal may be in any County of Ezg- 
land, | 

At the day, the Lord High-Steward, with ſix Ser- 
jeants at Arms before him, takes his place under a Cloth 
of Eſtate, and then the Clerk of the Crown delivers to 
him his Commiſhon, who re-delivers it. After three 
O Yes's by a Serjeant at Arms, and Commandment given 
m the Name of the Lord High-Steward of ; Ezz/and to 
keep ſilence, the Commiſſion 1s read z then the Uſher 
delivers to the Steward a white Rod, who re-delivers 
the ſame, which he holds before the Lord High-Steward. 
It was deliver'd, upon the like occaſion, to the Earl of 
Sbremsbary, by Garter King at Arms. | 
-. OTes being again made, Commandment is given in 
the Name'of the H. Steward to all Juſtices and Com- 
miſfioners, to. certifie all Indidtments and Records , 
which being deliver'd into Court , the Clerk of the 
Crown reads the Return, and the Serjeant at Arms is 
commanded to return his Precept, with the names of 
the E. and Barons by him ſummoned, and the Return of 
that tsalſo read; then are the Peers ſummoned to an- 
{wer to their Names, which are recorded. | 

When they have taken their places, and the Priſoner 
ſet to the Bar, then the Lord High-Steward declares un- 
to them the cauſe of rheir Aſſembly, and perſwades the 
Priſoner to Anſwer without fear, afſuring him, that he 
ſhall be heard with patience, and that Juſtice ſhall be 


done to him, 
| B 2 After 


EC: > 
After this, the Clerk of the Crown reads the Indi- 


meznt, and proceeds to the Arraignment of the Priſoner , 
and if he plead Not Guilty, the Entry 1s, Er de boe de bo- 


0 & malo ponit ſe ſuper Pares ſuos, &#5, Aﬀter which, 


the Lord High-Steward gives a Charge to the Peers, ex- 
horting them to try the Priſoner indifferently, according 
ro their Evidence, - which is opened by the King's 
Learned Counſel , who produce their Proofs for the 
King againſt the Priſoner. Some, or all of the Judges, 
are ever attendant upon the Lord High-Steward, . and 
take their places at the feet of the Peers. jf= 
After the Evidence 1s given for the King, and the 
Prifoners Defence made , he is withdrawn from the 
Bar, under the cuſtody of the Lieutenant, whilſt the 
Tryers go to ſome place to conſider of their Evidence 
upon debate of which, if they doubt of any matter, 
they cannot ſend to the High-Steward to ask the Judges 
any Queſtions of Law, but in the hearing of the Pri- 
foner, that he may know whether the cale be rightly 
put, for: de faFo jus Oritur ;, neither can they ſend for 
the Judges to know their Opinion, but the H. Steward 
ought to demand it in Court, in the preſence of the 
Pritoner, DE Rt DO. 
When the Lords are agreed, they return into Covrt, 
and the Lord H. S. publickly in open| Court, beginning 
with the Puiſny Lord, ſays unto him, My Lord A;: 25 
W. V.S. guilty of the Treaſons whereof he hath been 
Indicted and Arraigned, or any of them? Andthe Lord 
ſtanding up ſays, Guiry, or Not Guilty ; 'and'ſo-upward 
of the reft. ſerialim. a=; | 
The Peers having given their Verdict in the abſence 
of the Priſoner, the Priſoner is brought to the Bar, whom 
the Lord High-Steward acquaints: with the Verdict of 
his Peers, and gives Judgment accordingly, either. of 
Condemnation, or Acquittal. After 


my — q 


UMI 
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 Aﬀeer the Service is performed, and O Yes made os 
diſſolving .the Commiſſop,/the .whice. Rod.is : Socks 
the'Lord High-Stewarg 1 in both! his a 20d. token 
in PiECESs: TIAL» 

:Thus-haye I prelented, tayour 'Lordthips; Þ Scheme of 
Fn ſolemn order and manner, how a Peer of the Realm 
is Arraigned before the Eond High-Steward of England, 
I might amaſs ſeveral. Preſidents of like nature, wherein 
the Axe of Death is born before the Priſoner, with the 
Edge from/him ; andafter being found Guilty, with the 
Edge to him. I with: your Lord{lups may never know 

more of. this. Point by a fatal EXPETICNCE. .; ... .: G 

Now it remains that Igive Solutions to-thole's Warpic 
your Lordſhips were pieas'd to Put concerning Tryals, 
Treaſons, &c. by which I wiſh you may arrive at ſome 
reaſonable ſatisfaction. Tas 

£315 V 36, ;\QUER, X: I. 415: tank E a. 

How dntiegt hs Txyal by, Beers may. beth: 

S* br W . Ss O L. 5 

- Without doube.” tis Coetaneous' With the Dice" M1 
ys Lord High-Steward,, and how old that: is, hath-beeh 
alreddy.ſhewn : Howeyer, T ſhall preſent | one Authort- 
ty, which proves, that Tryal by the Peerage was in ule 
in the Reign of william the ons Boe who in the” be- 
ginning of his, Reign created, phage > Part fl 
of Betrevil 1n 1 Normandy ) | Earl te Herej for Ho 

\ Roger ſugceeded, him, and was.E. of Herefard,, who. un- 
der.colour of, his Siſters Marriage, near New-Market in 
.Camb. Shire, where: many wg the. Nobility were aſſem- 
bled, conſpir'd with them to receive the Dares into 
England, and depole william the Conquerour (who was 
-then in, Normapgy) from his Kingdom of "England; to 
.effe&t which, he with others roſe. This Treaſon Was Te- 
veaF@ by walter, E, of Huntingdon , who' was, one of 

the 


A.8.W. 1. 
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the Confpirators, and Son to the Great Syward, Earl of 
Northumberland ;* for which Treaſon, Roger E, of Here- 
ford was apprehended' byi\Hrſe Tiptef; then Sheriff of 
worceſterſbire, and after tryed by his Peers, and found 
nee? the Treafon, per Faditiuns Parinm ſuorums, But 
e ended his days in Priſon; | 
© QUERY IL 
whether a Prey can wave his Tryal by Peers? 
RIEL OO OTES 

He cannot wave his:Peers, 'and put himſelf upon the 
Tryal of Fwelve' Freeholdets 4 for: the Stat, of M449. 
Shart. is, that he miſt be ttyed by his Peers; and {o it 
was refolved inthe Lord Dacre's Caſe. 

= QUERY 1. 

what Lords ſball be tryed by Peers, in caſes of Tre a- 
ſon, ec? SQL, * | 

Every Lord .of Parliament that hath Voice therein, 
and called thereto by the King's Writ; {h#t{ not be tryed 
by Peers, but. only ſuch as fit Parrove Nobilitatisy as 
Dukes, Marqueſſes, Earls, | Viſcounts, and Barons, and 
not ſuch as are Lords of 'Parliametit; by reaſon of their 
Baronies which they hold in right of the' Church, as 
Arch-Biſhops, and Biſhops of this Realm, for though 
they be Lords of Parliament, yet upon an Impeach- 
mmenteither of Treafoni,or Felony, they ſhall nor be try- 
ed by the Peers of the Realm, bur by 4 Jaxy of Knights, 
and other fubftantial perforis upon their Oaths ;" and 
one reaſon alledged by fome (how truly kerothersjudge) 
is, foraſmuch as Archbi;hops and Biſhopscannot paſs in 
like caſes upon the rryal of aty other of the Peers, their 
Lordſhips being prohibited by the Common and Ecclefi- 
aftical Laws to be Judges of Life 'and Death; and this 
Tryal ouphit to be Muruil, fince theperfotmineeof it is 
upon their Hohours, without any Oath taken, ' ' "uf 


(15) 
And here, by the Ways your Lordſhips may take no- 
tice, how great regard the Law hath ta the word of a 
Peer, when ſpoken upon his Honour. I need ſay. no 
more upon this Topiek; ſince your Lorcihips 1n that Ex- 
cellent Poem, 4 ARADOX” againſt Liberty, have 
expreſt your thoughts {0 extremely well. 

No Temporal Lord, bur gnly Lords of Parliament, 
ſhall have this kind of Trya] ; 30d-eherefors the Eldeſt 
Son, and Heir Apparent. ofa Dyke,-1n the life of his 
Father, though he be called an-Earl, is excluded : And 
this was the Caſe.of Herr y Howard, Eaxl of Surrey, Son 
and Heir APPaens af: Thomas pre gh $491k, 10_the 
38. of H.8. 


% 


. Likewiſe the Son and Heir Apparent of an 
Earl, though he be called Lord, . or Baron ; and all the 
younger Sons of Kings are Earls by Birth, though they 
bave no other Creation, yet ſhall they not be partakers 
ak this, of other Priyiledges, incident to.the Lords of 
Parliament. , ere Eo | | 


! 


hoſe that are Barons of trelgnd, or Scotland, com Cok. Lite. 


mitjipg Treaſon, &c.. in E»gland, ſhall not have their 16.'þ. 
Txyalby Peers, though: they were born in England, for 3 11ſt. f. 39- 
they receive their Dignity from 4 King of their Na- 2 2/7: 43. 


tions. 


If a Duke, or other Noble-man of Frexce, Spain, &c, co. r, 5. 
comes into England by the King's ſafe Condud, ia Calvin's 
which the King ftiles him Duke, according to his Crea- Cſe. 


tion, nevertheleſs in all proceedings in the King's 
Courts he ſhall nor be tiled by- his Name of Dignity, 
much lels a partaker of the Priviledge of this Tryal by 
Peers. EY FR 
But if the King of EZ»2/e24 art this day create one of 
his Subjc&s of Scotland to be Viſcount within Exg- 
lend, or by ordinary Summans under his Great Seal ol 
him to the Llpper Houle of Parliament, and aſſign king 
| | 


Mirr.cap.z. Common Law herein. is. grounded''t E 


Ordin. de 
Attaint. 
Brad. L. 5. 


f: 354: 


48 Ed. 3.30. 
35 #.6. 46. 


Forteſcus 


Ce 32. 


m__ | 
*a Place, and to Vote there in his Great Council, he ſhall 
be thereby a Peer of this Realm, and enjoy all their Pri. 


' viledges.” Wye Rae 
"T ith QUERY IV.” oo 
what witneſſes are required in Indictments and Tryals 
of Treaſon, or miſpriſion of Treaſon ? 
her wy 
By the Ancient Common Law, one Witneſs or Ac- 
cuſer was nor ſufficient to Convidt 'any perſot'of High- 
Treaſon, for, in that caſe, it was to be tryed before the 
Conſtable and Marſhi] by Combat ;'but -they have'no 
'Juriſdi&ion to hold Plea of any thing which may be de- 
termined by Common Law : And that two Witnefles 
are requiſite, appears by the Books of Law , and the 
'the Law of 


z:w Teſtament, 


God, expreſſed both in the Old and New] 
T. 15. Marth. 


Dent. 15.V. 6. Numb. 35. V. 30. Deut. 1998 
18, v.16. 2 Cor. 13.V.. 1. and this ſeemeth more clear 
in the Tryal by Peers, becaule they come not de a/iquo 
Ficineto, whereby they may take notice of the Fa, 1h 
reſpe&t of Vicinity, as other Jurors may do. By the 


| Star. of x E. 6.c. 12: none ſhall be Indidted, Arraigned, 


Condemned, or Convitted for any Treaſon, e&c, for 
which the Offender ſhall ſuffer pains of Death, Impri- 
ſonment , loſs or. forfeiture,of his:Goods, Chatrels, Lands 


' or Tenements, unleſs he be*'accuſed *by two ſufficient 


and lawful Witneſſes, or ſhalt' willingly without vio- 
lence confeſs the Fact.” The fame proviſion is made by 
5'E: 6, wherein Fmuſt bbſerve'to your Lordſhips, that 


twolawtul Accuſers, in this Act, are taken for two law- 


_ ful Witneſſes; 'for by two lawful Accuſers, and accuſed 


by two lawful Witneſſes'C as 'tis in TE. 6.) are Identi- 
cal, which word ({4:cufers) was uſed, becauſe two Wit- 
neffes ought tirectlytoaccule, that ts; charge the Pri! 


ſoner, 


| (17) 
ſoner, for the Common Law reſpe&ts none elſe, and 
therefore lawful Accuſers muſt be ſuch as are allowed 
by Laws: T5 
And thus 'twas reſolved by the Juſtices in the Caſe #.14-E!. 
of the Lord Zumley , for if they thould not be taken ac- 
cording to the meaning aforeſaid, then there muſt be 
two Accuſers, by 5 E.6. and two Witneſſes, by x £E,6. Dyerf.99- 
and the ſtrange conceipt in-2 fer, that one may be an. W- Tho- 
Accuſer by Hear-ſay, was utterly denied in the Lord 7 bis 
Lumley's Cale. aſe. 
And here, ſince your Lordſhips did not make it a 
Query, 1thall not fo ftridtly conſider it, whether the Te- 
ſtimony of 'a Forreigner may be admitted, in -caſe;of 
Treaſon. The Duke of Norfolk at his Arraigament:; 
ſaid, that nothing which was yet produced was of any. 
moment againſt him, ſave only the Biſhop of Roſs: his: 
Teſtimony z and that (by Opinion of Bron) was not, 
to be admitted, becauſe he was a Forreigner'; to which; 
Caliiz, Lord Chief Juſtice anſwer'd, that in; ſuch Cau- 
ſes as this, the Teſtimony of Forreigners is of force, and 
it lies in the Peers to attribute to, er derogate from ſuch Cb. El. 
Teſtimony as they ſhall think fir, $ A: Ty. 
Where Brad, faith, that, an Alien born cannot be a 
Witneſs, it is to be underſtood of an Alien Intidel ; ' for, 
the =_—_ of Roſs being a Scot born, was admitted to be. 
a Witneſs, and (worn 14 E!. by Opinion. of all. the Ju- 
ſtices Aſſiſtants, '*  . | 
If a perſon be-accuſed-by one Witneſs:touching one 
fac, and by another concerning another fac, the one, 
committed in Middleſex, the other in Swrrey,. he that 
{wears the fa&t done in Zoxden, joyned to the other Wit- 
neſs that ſwears to the fa& done in_Swyrey, ſhall be e- 
ſteemed two ſufficient Witnefles, in; caſe..of Treaſon; 
and ſo was it ruled by the J OA at the; 0/d-Bajly, , up- 
| on 


Cok's Litt. 
156. þ. 


Cols Viet: * | 
the Grand Aſſize, are not to- be challenged, for that in 


294. at. 


Cap. 29. 


Camb.Eliz, 
A. 1601. 


(18) 
on the Tryal of the Five Jeſuits (whitebread, Harcanrt, 
Tarner, Fenwick, and Gaves) according! to.the Refolu-: 


whether a Noble-man being Arraigned, tan thaliewge 

his Preys ? OTC 1 | 
1.413 $0732: 74 wa. : 

Tf the party arraigned (ſays Cote) ben Lordiof Parlia-. 
rent, and s Þcer: of the Realm, and is to be tryed by his 
Peers, he ſhall aot challenge any of them, for they are 
not ſworn as other .Jurors be, but find the party guitry, 
or '*hot guifry., upon their Faith or Allegiance ro the 
King ; and they.are Judges of the fact, and every 'of- 
thera-dorh ſeparately give his judgment, beginning at 
the loweft. 

Aga, he tells us, that the four Knights, Ele&ors of 


Eaw-they be:Judges to that parpole, and Ffudges can- 
riot aloe, 'znd that's the reaſon. why. Noble- 
men cannot be challenged, for Max. Charte faith, Pry 
Fudiciunm Parium ſworum, and not Verediitum, 

When the Peers (that were to be Tryers at the Ar- 
rijpnaeat of the Bark of xfexrand Sourbampron) were 
caltedSy name; the Eart of: fwx demanded whether it 
weft adt lawful for them (a6 the uſdis' to private-men) 
to except againlt ſorne of their Peers? The Judges an- 
ſwer'd, that ſuch was the Credit and Eſtimation of the 
Peers of Eyzland; that they ars nathey compeliad to an 
Oath ih Axcajontnems, nor 'ſubjeted to Exceptions. 

NO QUERY 


(19) 
QUERY IV. | ; 
whether the Lord High-Steward cax coltetF che mus. 
dance a2ainſt the Priſoner, or confer with the Lords,touch- 
ing the ſame, in the Priſoners abſence? 
” S O £, 

To -this I anſwer negatively , for after the King's 
Learned Counſel have produc'd all their Evidence; the 
Priſoner ought to be preſent at all Conferences touching 
the ſame ; and'therefore it ſhall be neceſfary for all -Pri- 
foners, after Evidence given againſt them, before depar- 
ture from the Bar, to require Juftice of the Zord High- 
Steward, and of the other Lords, and that no Quefti- 
on be demanded; or conference had: by any with: the 
Lords, but in open Court in their own hearing, other- 
wiſe ſuch Priſoners ſhall take no advantage thereof after 
Verdict and Judgment given. | 

QUERY VIE | 

If the Lords be equally divided, between guilty aud not 
guilty, whether the party tryed ſhall be acquitted or com: 
aemnead? 

S © Le -- 

In an Information in- the Court of Star-Chamber, by 

the Attorney agiirn(t Sir Srephen Proctor; and others, for 


conſpiracy againſt , 'and ſcandal of the" Earl 'of ors -., 7 
thampron, and Edward Lord wortrex, two of bis Maje pe off. 


ſties moſt Honourable Privy Council, at the hearing 
of which Cauſe there ſar eight in Court, whereof. four 
condemned the Defendants, and the' other 'four' (viz; 
the Lord'Chancellonr," two Biſhops, 'and (the Chaneel- 
lonr of the'Exchequer, 4cquitted' them; - the Queſtion 
was, according as' your- Lordſhips have 'propes'd-it, 
Whether the Defendants ſhonld/be condemned or not : 
Andhere it was moved by the King's Learned Counſel, 
that when the Voices 'are ceqttal; that itt'-tHat- caſe *of 

| | C 2 which 


Vid. Grot. 
lib. 2. C.5- 
#1. 18. de 
Faure Bellt, 
EC. 


Co. 4. Inſt. 
f- 37,38: 


(20) 

which part the Lord Chancellour "was, on that ſide it 
ſhould.be determin'd, without regard either to Plaintiff 
or Defendant : Andit was reloived, that regularly and 
de commnni Fure, in reſpect of the equality of Voices, 
that no ſentence could be given as it holdeth in the 
High Court of Parliament, and all other Courts; accord- 
4ng to. the old; rule; Paribus ſententiis Rews abſolvitur : 
And ſentence was never given againſt -Sir Stephen Pro- 
Gor, agreeable to the general rule in other Courts, In 
this point the Civil Law concurs. with the Common. 
Inter | Pares: Numero, Fudices ſi diſſone ſententie profe- 
rantar, in liberilibus.quidemm cauſis (jecundum: quod a D;- 
w/0; Pio conſftitutum eft) pro libertate {i atntum obtinet, in 
alits autem cauſis pro Rev, quod && in Fudicits pablicts, obti- 
nere oportet. 

Rews ſententits paribus abſolvitur, > ſemper quicquid 
aubiur eſt, humanit 4s \milinat in melins, 

» Alter Fudex damuat, alter abſolvit, & inter aiſpares 
ſe ntentias milior viniat, 

I ſhall here take leave to make a little digrefſion from 
the Query, and conſider if a perſon that is forth-coming, 
can by Parlizment be attainted of High-Treafon, and ne- 
ver call'd toanſwer ? "This ſeems as: much worth the in- 


. quiry, as other youn Lardſhips Queries, and though, o- 
+ Mitted by you, I ſhall-not let it:pals without ſome no- 


rice, 4 wh 

_ By the 2. of H.6; we find a, great Peer condemned 
without Arraignment qr Anſwer ; the ;like in 32 #. 8. 
one; Actainted | {bough living and forth-coming ) of 
High-Treafon, withoup ever, being called to Judgment ;: 
The legalicy whereof, was icrupled,, and demanded of 
the Judges whether the Act were void or not : with 
{ome paule, they adjudged it perillous, and of bad exam- 


Þle to the. Inferiour: Courts ; .but.'twas agreed, if con: 
Lois: = demaned 


eiettt - 
£5 #30344 4+ ho $ : 


LIMI 


(.21 ) 


. demned by Parliament, tobe indiſputable, though cap. 
29.. 5 E. 3.6.9. 28 E.3« c.5, of Mag. Char.,: affirms, that 
no man ought to be condemned without Anſwer, - with- 
out a'2xid fecifti? and all due proceedings at Law. Qu# 


atwit aliquid parte inauditaaltera. licet £quum tatueris S** 
/ 7 4 ' a © n 7 f Loco 


haud equi fuerit. 


With che Municipal Laws agree thoſe of.-the: Ro- 


mAns, 


abſens primatur, & hoc jure utimur, ne Abſentes damnen- 
Fur, neque enim indudita can, 4 quemqguam aampari 4qui- 
fats ratio patitar. :It is notthe manner. of. the-Romens 
todeliver.any man, to death,' betore; the, arculed have 
his acculers face to face, and licenſe to anſwer for. hin- 


ſelf. 

QUERY VII Lana 
whether the King, and one of | the Houſes alone, or both 
without the King, can declare a Treaſon within the Stat, 
of 2578. 3; cap.2? (1 1037 360% 

.8.0:L. + 7 | 
Fohu Duke of Groyen and Lancaſter, Steward of Exg- 
lend, and Thomas Duke of  Gloceſter, Conſtable of Eng. 
land, the King's Uncles, complained to!;,the-King,; that 
Thomas Talbot Knighr, with orhers his Adherents;; con- 
ſpired the death of : the ſaid Dukes, as the{ame- was con- 
feſled, and well known, and prayed that the Parliament 
might judge of the fault, (which Petition was juſt, and 
according to the :Branch of the Stat. of 25,4. 3;) ; bur 
the Recor, faith: further; that the-King: and-.Lords/'in 
Parliament adjudged the ſame facito be High-Treaſon; 
which Judgment wanting the aflent of the Comatons, 
was no Dcclaration within the ſaid Stat, which is-attend- 
ed with this reſtriction,  : p | {19 
That if any other caſe, ſuppoſed to be Treaſox, ſhoula 
nA TC | happen 


Ei 


Divi Severi & Antonini Mazni reſcriptum eſt, ne. quis D. 43. 17. 


(22) 


happen before any Fuſtices, the Faftices ſhould tarvy with- 
out going to judment of the Treaſon, till the Caſe be ſhewed 
before the King, and his Parliament (conſiftizg of Loyds 
Spiritual and Tempoyal, and the Commons) whether it 
enght to be adjudged Treaſon or Felony, 
QUERY IX 

whether the Subjetts of another Prince, Confederate 
with the King of England, cax be held for the King's E- 
wemies? VL 

SOEZL. | 

It was objefted 2gainft the Duke: of Norfolk, con- 
ecrning his relieving of the Scots, the Queens Ene- 
mies, which was proved by Letters, and Banifter's con- 
ſeſſion, &#, whereupon the Duke asked the Judgpes, 
whether the Subjeits of another Prince, Confederate with 
the Queen of England, weve $0 6e holden for the Queens 
Enemies? Caleliy: Chief | Juſtice an{wer'd, thar they 
were; and that the Queen of Erg/axd might make 
War with any Duke of France, and' yet inthe interim 
keep peace with the French King. And here 'tis to be 
noted, that the Judges ought not to deliver their Opi- 
nions before-hand, in any criminal caſe that may come 
before them judicially. In the Cale of Humphyey Staf- 
ford, that Arch-Traytor Huſſey, Chief Juſtice,  befought 
King #. 7. that he wouldnot deſire to know their Opi- 
nions before-hand' for him, for they thought it ſhould 
come before them in the Xixg's-Bexech judicially, and 
then they would do- that- which'of vight they _ 
which the'King approv'd off | Befides the nature of rhejr 


Oath requires it, who. are ſworn that they (hill well! 


and lawfolly ſerve our Soveraign' Lord'the King, -and 


his'People, in the Office of a Futice ; 'and that they ſhall 


do equal Law and execution of Right to all his Sub- 


jets, | 
QUERY 


(23) 
| 4k QUERY: Kavi 6 ys 41h 
whether an Attainderof Treaſog may bs falſified by he. 
Plea of the Parry t ou oa 4 Oh ou nhs  h 
£5 $1 __ | 196@.£14:2 5 2: boric erw Te 
A.1.Ma, A Commiſſiva of 'Oyer and 'Tereviver in 
Loudon wasdireaed'to Sir hs. white; bond Maybr; and: 
bo divers others, :reciting;ithatwhors Sir:Rakent Dadicy 
Knight,'9 Faw. 1.-Miy; was Iadided of: High! Treaſon, 
before; Thomas! Duke: of Norfolt ,, and fourteen other; 
Commullioners in «the County of Nerfabt.,. (where 'in 
troth theCommiſfion was dire&ed- to ſo many, but the. 
Inhtmenc was taken before Erght of them only) grant-. 
ing eo then, orany four of them, Ankonity. poxecave: 
the Inditment taker before fifteen Commilſioners,.'and 
to proceed thereupon - as Speaal Juſtices of Oyer and 
Terminey, By pretext whereof they.proceeded, and up- 
on confeflion of the ſaid Sir Rob, Dudley, pave Judgment 
againſt him. WY 

In this Caſe it was 4djudged, that Sir Rab. Dudity, 
then Earl of Zzecefter, might Fallife che ſand Arcnager 
by Plex, becauſe 4t was void, and coram nox Fuazee ; For 
tharthe latter. Commuttoners had not power.ta proceed 
riponian Indicbment taken before Eight, -burbefode:Fub+ 
teen, and-ſo void,': The Party's aotidtiven' his Writ 
of Errour, but may falfifie the Attainder by Plea, hews- 
ing the ſpecial matter, which proveth it void ur ſr4. 
In which caſe the: party forfeiterh neither Lands nor 
"Tis holden by ſome; that if a perſon be attainted of 
High-Treaſon by the Common Law, that no Writ of 
Errour ſhould be brought for the reverſal of that Attain- 
der, by rexſon of thefe 'words in the Stat. 33 H. 8. cap. 
20, And if any perſon or perſons ſhall be attainted of 
High-Treaſor by the courſe of the Common|Law, w 
that 


\ P 


Cap. 22. 
Cap. 29. 


Co. 3. Tifſt. 


f- 35: 


(24). 
that every ſuch Attainder by the Common Law, ſhall be o 
as good ſtrength, value, force andefſett, as if. it had been 


done by Authority of Parliament. But the contrary here-. 


of was reſolved at a Parliament holden 4. 25. Eliz. 
that a Writ of Errour ſhould be maiatained for the re- 
verſal of Erroneous Attainders of High-Treaſon by the 
Common Law ;. for that former Stat. is to be intended 
of lawful Attainders , and not where there. is any Er- 
rour in the ſame: for. by that of the Queen *tis provi- 
ded, That xo Record of Attainder of any perſon or perſons, 
of or for any High-Treaſow, where the party ſo Attainted 
& or hath been executed for the ſame, hat be, &C. in any 
wiſe hereafter reverſed, undone, avoiaed, or Impeached by 
any Plea, or for any Errour whatſoever, ”Y | 
| QUERY KAI. | : 

whether torture, in caſe of Treaſon or Felony, may be «- 

ſed by our Law? | "EY 
| SOL. © 

Sir Fobx Forteſcae , Chicf Juſtice of Zng/and, who 
wrote in commendation of our Common Laws, prefer- 
reth the ſame for Governmeat before ,the Civil Law 
and particularly, that all tortures were againſt the Com- 
mon Law expreſly ; and he proceeds to ſhew the incon- 
veniencies and miſchiefs thereof, by fearful examples g to 
which Learncd Author 1 refer your Lordſhips. 

It is againſt Aag, Chartra, which lays, Nullus liber ho- 
mo capiztur, vel Impriſonetur, &c,” aut aliquo moao  de- 
ſiruatur, nec ſuper eumibimus nec ſuper cum mittemns iſt 
per legale Fudicinm Parium ſuorum vel per Legem Terre. 
And accordingly all the Ancient Authors are againſt the 
inflicting pains and tortures upon Priſoners, betore or af- 
ter Attainder, but luch as anſwer the Judgmeat. 

. Fohn Hollans, Earl of Huntingdon, was by King H. 
6.created Duke of Exeter, and 4,26, H,6, the King 
granted 


a 


(25) 
granted to him the Office: of the Conſtablethip of the 
Tower of Londou, He and ittiaxs de la Poole, Duke of 
Suffolk, with ſome others, intended to have broughtin 
the Civil Laws, and for a beginning of the ſame, the 
Duke of Exeter firſt brought 1nto the Towey the Rack, 
or Brake, allowed in many caſes by the Civil Law; 
and forthat reaſon it wes called"the Duke of Exerrs's 
Daughter, | 91 


QUERY XI. 


whether the King, under the Great Seal, may command 
all proceſs in Criminal Eauſes to ceaſe? | | 


SOL, 


We find (ſays Coke) a Diſcharge of further proceed-. 
ing, directed to the Fuages of the Court, &c. (not by 
way of pardoning the offence) but . by the King's ac- 
knowledgment, under the Great Seal, of the Parties 
Innocence, with Commandment to the Fudees, that in 
. the former proceedings they ſhall altogether ſurceaſe 
whereupon the Court will award, that the Party tha 
go ſine Die, and thatthere ſhall be no further proceed: 
ings againſt him. william de Melton, Archbiſhop of 
York, was accuſed in the King's-Bench, coram Rege & 
Concilio ſuo in Anno 3, Ed. 3. for adherency to Edmond 
Earl of Xext in his Treaſons ; whereunto the Arch-Bi- 
ſhop pleaded Not Gnilty ; and after two Writs of Ye- 
aire Facias awarded, the King direted his Writ under 
the Great Seal to the Judges of the Xing's-Bench, to 
this effec. 


Licet Venerabilis Pater Willielmus Archiepiſcopus E- 
D or, 


Paſch.4*E- No 
Rol. 5. 3+ 


( 26) 


bor, Stephanus London Epiſcopme per Diverſe Brevia No- 
ſftra coram Nobis ad ſeetam Noſtram Implicitentur de es, 
quod ipſi Edmundo Comiti Cantie eahafiſſe debuerant, 
quis tamen predict, Archiepiſcopus && Exiſcopus de adhe- 
flone preditta omnino Immunes reputamus, Vobis Manda- 
mus quod Placitis prediftis coram Nobss ulterins tenend. 
omnino ſuperſedeatis Teſte meipſo, ec. The Award. of 
the Court hereupon is very oblervable: Viz. C»jas Bre- 
Vis pretextu, conſideratum eſt, quod predicius Archiepi/- 
coptes eat inde ſine dit, fr. & ulterins non procedatur 
verſus eum. ED Op 


Stephen Graveſend, Biſhop of Londex, was charged 
with the ſame offence in Parliament, A. 3. E. 3. whence, 
by Order of Parliament, he was referred to the Kirg's- 
Bench to be tryed, where he pleaded Not Guilty, and af- 
ter was diſcharg'd, as the Arch-Biſhop. It may | be 
thought, that accepting the Pardon, might be an impli- 
cation of their fault, and therefore it run in a new ſtrain ; 
but no man that is well advis'd, ſays the great Oracle 
of the Law, will refuſe God's or the King's Pardon 
for in the Kings diſpleaſure there is death, ſays the 
Holy Writ ; :and who knows;how often he offends, and 
conſequently ſtands in need of it, But how far this 
Branch of the Prerogative may be extended, and what 
qualifications 1t may admit, belongs not to a private 
man to determine. 


QUERY XII. 


whether a Perſon can be Attainted of Hiph-Treaſou 
by general woras ? 


S QA L, 


| = 

| |  $OL; 

[ Where by due courſe of Law a man cannot be At-. 

| tainted of High-Treaſon, unleſs the Law fore-judge the 

| offence ſuch, he ought not to. be Atrainted by general 

| words, by Authority of Parliament, (as ſometime hath 

| been uſed) but the Treaſon ought to be ſpecially ex- 
preſſed, ſeeing that the Court of Parliament is the 
Higheſt and moft Honourable Court of Juſtice, and 


ought to give Example to the Inferiour, Magis Exemplis 
quam preceptss ducimur, 


QUERY XIV. 


whether a Subject of one Kingdom guilty of Treaſow, 
| fling into another Kingdom, ought to be remitted to his 
own Soveraign? | 


SOL, 


It is holden, and ſo it hath been reſolved, that divi- 
ded Kingdoms, under ſeveral Kings in League one with 
another, are Sanctuarics for Servants or Subjects flying 
for ſafety 5 and upon demand, are not by the Laws and 
Liberties of Kingdoms to be delivered : And this Opi- 
nion ſeems grounded upon the Law in Deat, c. 23, v.15. 

y Thou ſhalt not deliver unto, his Maſter the Servant which 
zs eſcaped from his Maſter unto thee, | 


When the Lord Papet and Arundel came into France —_ El. 
Sir Edward Stafford, Queen Eliz. Ambaſſadour there, di- 1584. 
ligently obſerved them, yet could by no means diſcover 

D 2 "what 
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what they attempted , he deſir'd nevertheleſs of the 

French King, that they, with 'Ir7g47, and other Engl;ſh, 

who were practiſing againft.their Prince and Country, 

ning be removed out. of #razce: To which he recei- 

ved this anſwer, Thar if they atterhpred any thing in 
France; the Kinp would vai rhem atcording Fo A "% 
That all Xingdims were free for Fugitives ; and that it . 
w.5 the great concernment of Kings to' meaintain every 

one the Privilzdges of his own Kingdom: That Queen E- 

liz, had not lowg ſince recerved into her Kingdom Montgo- 

mery, the Prinze of Conde, and others of the French Na- 

tion , and that Sagury , the King of Navart's Embilſa- 

dour, was in England ar this very time, praitiſing to move 

new troubles againſt the French King. 


King 2.8. in the 28th year of his Reign, being in 
League withthe Frexch King, and in Enmity with the 
Pope,who was in League likewiſe with Frazce, and had 
ſent Cardinal P-o/e Embaſſadour to the Frexcb King, of 
whom K. #. 8. demanded the {aid Cardinal, being his 
SubjeR, and Attainted of Treaſon, and to that end cau- 
ſed a Treatife to be publiſht, that it ought to be done 
-Fure Gentium, fed ua pravaluit. 


Ferdinando, King of Sp4in, upon requeſt made 
H.7. to have Edmond de la Poole, Earl of Suffolk, At- 
tainted of High-Treaſon by Parliament, 4. 19, 2H, 7. at 
firſt intending to obſerve the Priviledge and Liberty of 
Kings, in protecting ſuch as came to him for ſuccour 
and protection, delivered him not ; yet inthe end, up- 
on the earneſt requeſt of the. King, and his promiſe nor 
to puthim to death, he cauſed the faid Earl to be de- 
livered up to the King, who kept him ia Priſon, _ 
| conſtru- 


- 
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canitruing His promiſe ro bs but perſonal, econminaded? 
his Son: Herry after his death 6 execute Hitt” Which 
he cauſed to be done in the fifth year of his Reign, 


I ſhall add one more Example of 4 Remiſſhon out of Treat. de 
Zoach; Cami qauidam Stywayadls Scots, 8s eMariny Judicio in- 
Stotorums. Reginam venend tollere comtins eff, in Anglia ter Gentes. 


ehbenderetar, Ed, Sextis Rex Anplie cum th manu 
Regis Galliz tradidit , ut debito ſupplicty Reraatteretar, 
quod. Nawnallis aifp licuit, quia etſt ratio ſuadeat, nt qui'in 
Patria deliquit, in-Patris Puniatur, alitey tainen de con- 
ſuetadine, quod Remiſſionem uſurdatum eſt, ' 


Having now run thorough the ſeveral Qu277's, 
which your LZordſhips have thought fit to propoſe , 
I Shall venture to ſet one ftep furcher, and: ſtart 4- 
nother of my Own, with ſome ' Offers toward the 
Solution of which, 1 will make an end, xz. 


QUERY XV. 
whether in any Caſe it be Lawful for Subjelts to 
Oppoſe their Prince ? | 
S O L. 


It muſt be reſolv'd in the Negative: And that in 
any Caſe, or upon a»y Pretence whatſoever, it is ut- 
terly unlawtul for Sabjes, joyntly or ſingly ; col- 


 lectively, or repreſentatively, to make any violent Op- 


poſition againſt their Soverargy , or to Reſiſt him ei- 
ther in an Offenſive or a defenſive way. This 4/- 
fertion you will find to be a Trath, that is Confonant 
to Holy writ, Reverend Antiquity, Seand Reaſon, and 
to 
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to the Municipal Lews of the Zend, all the Sophiftrics 
and Argumentations, that- Seditious and - corrupted 
men are able to produce to the contrary notwith- 
ſtanding. 


YI TING, "OOO TY AIR 


I. To, begin with Holy Scripture, It is. clear from 
Dent, C. 17. V. 12, Which commands the 1ſrac/ires 
to put away evil from amongſt them, by bringing to | 

Publique Juſtice al! ſuch Mutinous and Pretumpri- 

ous perſons, as refus'd to Obey the High Prieft and. 

the Judge ,. that God impoſed: an Obligation, even 

upon his own People, not to Reſiſt the Supreme Ma- 

giſtrate, And v. 13. makes the Reaſon of this Se- 

Verity to be, to preſerve the People from being Poy- 

ſon'd in their Allegiance by the Maligntty ot fuch 
Examples * That ,ail ghe People (under what Notion | 
or Qualification foever), 'may hear. and fear, ana do 

70 more preſumptuouſly. The ſame expreſs Warrant of 
the 0rd, (and to the ſelt-lame purpole) there is in 
Fojhua, C, 1, v. 18, Whoſoceter he be (lays the Al- , 
mighty ſpeaking to 'him) that deth rebel againſt thy 
Commanament, and will uot harken to thy words, in ; 

all that thou commanaeſi him, he jhall te put to death, 

Saul is generally condemned for perſecuting David, 

and attempting upon his Lite: And yet though Da- 

vid had him twice at his mercy, he was nor to be 

1 54n1 C+ 24. prevail'd upon to do him any, Harm: For who:(fays 
v. y- _nd C: he) can. lay his. haxd upon (who. can touch, who can ' 
29:9 Il: firetch forth his hand againlt) the Lords Anointed, | 
and be Guilticſs? Now the Sgzification of the Scrip- 
ture-piraſe [Touch, or ſizetch forth the hand again(t 
the Lords Anointea] 1s of a Large Extent: And the 
Guilt of this Horrid' Crime may be incurr'd either by 
Pſal. 41.9 9* lifting up our heels in ſcorn againſt our Kino, By" ta- 


kug 
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king up Arms in our own defence, for whoſoever Re- 
fifketh the Power, Reſiſteth the Ordinance of God , Rom« 13. 
| By not bringing to. light ſuch Traiterous Conſpira- , 
; cies as we know to be forming againſt him, By not "" 
endeavouring to defend him, when we fee him in 
danger, for Qui non verat peccare, cum poſſit, jubet ; 
By ſtriking at his Crown, uſurping upon his Prero- 

| gative, or depriving him of his Revenue , By Speat- 9, 1g. 13 
| zng or even Thinking evil of him, for as the Tongue 
- can ſtrike without a Hand, ſo the Heart can curfe 
withour a Tongue : Or Ga a Word) by any fort 

of indignity or out-rage offer'd ei:her ro his Autho- 


rity, or Perſon, Burt to proceed. 


 Doth not Saint Pa» enjoyn that every Soul be Sub- 
| ject. to -the Higher Powers, for there is no Power but 
of God ; and they that Refiſt ſhall receive to them- 
| ſelves Damnation ? Nay, and doth not Saint Pezerallo 
; inculcate a Patient Toleration of injuries, and recom- p 
, mend unto our imitation the Zxaxplc of our Bleſſed . jo _— 
Saviour, who when he was reviled, reviled not again, = "7" 
| when he ſuffered he threaten'd not z but referr'd the 
Vengeance to him that judgeth Rizhteouſly, It ever man 
had juſt Caule to; Rejif, then had he ; yet would 
| he not do it, but check*'d Satnt Peters forwardnels 
' that way with a, Whoſo taketh up the Sword, (hall Mat. 2.6. v. 
periſh by the Sword, We find in the Creed that Pox- 5 
tins Pilate is Recorded by the Ho!y Ghoſt (which 1n- 
fAluenced the Church in the compoling of it) this now 
| was certainly done for our Eaification, and to infinu- 
| ate, that as we tender our Salvation by our Faith 
f in Chriſt, we mult be careful of paying a Chearful 
Obedience to the Zawfu/ Commands of the Ma- 


giftrate, and to ſubmit humbly, and Ssferirg, to 
thoſe 


0] bi dat, RE ns a 
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thoſe that are o/berws/ſe, And. this: Obligation eon- 


tinues, even thongh the Prynce ſhould be a Hrarher, 
and the Cauſe we {mart fax, Chriff and his Church, 


II. Asto Reverend Antiquity Saint Ambroſe upon the 
Point of Noz-Refiſtance, diſcourſes to this effet, 7 
have not ſo learn'd Chriſt, (ſays he) as to ſeek by force 
70 oppoſe Authority , 1 can mouru and Lament ; but 
for Other Reſiſtance I neither will nor ought to make 
any. Saint Cyprian ſpeaks to the ſame purpoſe, 1+ 
is out of a Principle of Conſcience (lays he) that none 
of us make any Oppoſition, when we are unjuſtly Seiz?d 
upon, or ſludy a Revenge npon our Tormentors ; for the 
Numerou(neſs of our Party were otherwiſe ſufficient to 
bear us out in ſuch a Deſign, And ſo does'Tertinl- 
lizn, < We are not (ſays he) deſpoyU'd of our Goods, 
. < they are only Sequeftred for our benefit, and en- 
<« truſted in ſafe hands ; God keeps them for our 
<< uſe, and will return them with ample Encreafſe, 
« If you abſtain from Fighting, he will Eſpouſe your 
© Quarrel ; and queſtion not but your Enemies will 
«© have the worft on't, for your wounds will Save 
«you, and if you fall 2artyrs you will riſe Saints. 
* What cannot our ſufferings bring about ? They 
© make even God himſelf our Debtor ; he Owes us 
« Freaver for our ſelves, and he owes Hell for our 
<« Enemies : But yet we breath our Sovls in prayer that 
<* he may be entreated not to pay This, 


What Example now can there be more G!or;ous or 
more /nſtrufive, then that of the Theban Legion, 
recorded in Eccleſiaſtical Story ? The Emperour Maxj- 
»inian commanding his Army to offer Sacrifice to 
Falſe Gods, this Band (conſiſting of about 7000 men) 
remoy'd 
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remov'd /their / Quarters, -to the end that they might 
avoid giving offence ; but yet he prefles them to 
bear a part in this Diabolical ſervice, and upon their 
humble refuſal puts them forthwith to a Decima- 
tion, which "they chearfully ſubmit unto, praying fut 
their Murtherers : The Tyrant would. not yer .be ſo- 
tisfied, but renew'd his Commands to the Remainder 
of them , and finding them ftill tro continue Reſolute 
rather- to die than to diſobey 'God, he butcher'd them 
all; without the leaſt Reſiſtance on their part, This 
was truly to Coxfeſs him that was led as a ſheep to 
the Slaughter! Nay fo very Fruitful are the Antient 
Fathers 1n Inſtances of this quality, that it would be 
bur Superfluous to recount any more of them ; the Ge- 
neral Practice of the' Primitive Chriſtians being ſo e- 
vident in this . point, \that the greateft Stickers for 
that in of witchcraft, Rebellion, have not the Con- 
fidence to deny it. S—_—_ 


HI. That a Ziberty to Reſiſt thoſe in whom the 
Law ' has plac'd che Power of the Sword is Repugnant 
to Sowund' Reaſon, 7'ſhall endeavour to make out by 
the- following Arguments, | 


I. Such a Zzcenſe to Subjects againſt their Rulers, 
is deſtructive of the very Nature of Governmenr,. and 
off Humane Society ; for it diſfolves the ſinews of the 
Staze;' and ſplits it into as many. Factions as it has 
Enemies, - -And it ts -impoflible to conceive, Two  E-' 
qual Swpremacies of Power in the N4tiox, and yet the 
Kingdome to remaine Oxe, For this 'it is that diſtin- 
guithes Enplanad, France, Spain, and all other 7ndepen- 
dent Kingdomes one from another. . But, then. jt is 
Childiſh to Fancy the *>-/;Fof any Mortirchy” {much 

| E 
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leſs of our own) to be ſo groſly defective; as to be. 
the Author of its own ruine, by dividing the $:ate 
Legally - againſt it ſelf, So that. to. take up Arms 
without or againſt Authority, is down right Rebel- 
Hon, and the Conſequence Murther. and: Rapire, 


. 2, It is both Reaſonable, and neceſſary, that all. 
Governments ſhould have a Supereminent, Coercive 
Power over Particnlar Perſons ; for otherwiſe a, City 
would immediately be. hurry'd- into. an, Anarchy, and: 
that which ought to be One Entire Body, become 
ſo many /padependnet men. | 


3- That which to Oze Private. Perſon is due, as a 
Men, the ſame is allo due: ta Another and- if. 7 may: 
aſſume' to. my ſelf a. power. of judging when to- Rex., 
iſs my Prince, eyery private. man may do. ſo too. 
Now what Peace, what Soczety can there; be hop'd: 
for, where every one is at freedom to diſcharge 
himſelf from, the. Obligation of. all Humane Laws, 
and” to oppoſe them ar, pleaſure ?. Or. what, Obedience. 
can conſiſt , with ſuch Reffager? Nor will, ſuch. £5-., 
bertines know where to {top , for it-is uſual. for. theny- 
to fall foul upon all ſuch as have a deeper ſenſe of 


Honeſty and Allegiance than, themſelves. And. what - 


Lew, of God or. Max. was ever, heard: of, that; ap-.; 
prov.d of my Murthering, aLoyal man becugsſeI myſelf, 
am. a Rebel ? Beſide that, this Lewd Opinion, Equally, 
wounds. the very. Aſerege of it; for;apy/body,;meys 
be. allow'd to do That, to, Them, which they,hays;;. 
done..to- their Rightful Prince and his-, Baighful. Sub--; 


jects. 


{1 
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that this Refſtance 18 againſt Them, Iſhall makeit E- 
| vident. PBraton ſays, Sj ab eo ( ſeil. Rege) Petaturs 
| cur Breve non Currat contra Ipſum, locus erit ſuppli- x ;1, 
} cationi, quod fatium ſunm Corrigat & Emendat ; quod  g. 

quidem ſi non fecerit, (atis ſufficit ei ad panam, quod Do- 
minum ExpeFet Ultorem : Nemo quidem de feis ſais 
preſumat deſputare, Mnlto fortins contra fatum faum ve- 
wzre. If a Subject find himſelf agriev'd by the King, he 
| 1s put to his Petition (becauſe no J/;t can lie againſt 
| him) for Redreſs; which if he will not vouchſafe, itis a 
ſufficient  Pemalty, that he is roexpeR Puniſhment from 
| the Almighty. No man may preſume toqueſtion what 
He does, much lefs to Oppoſe him. Fleta concurs with - 
Bra#onwmn this point 3 Vid. Lib. 1.c. 17. And Lombard 
writes thus, Nemo Dominum (lays he) judicet, vel judi- 
cium proferat ſuper enum cujns Ligins ſit. So likewile " 
the Statute of 25. Ed. 3. c. 2. de proditionibns, makes 
it Treaſon to compals the Death of the King. And to 
what end ſhould theſe, or any other Proviſions againſt 
f Treaſon have been eſtabliſh'd, if Reſiſtance were in Any 
| Caſe Lawful? Or what does the Oath of Aliegiance lig- 
nifie, if the people may take up Arms againſt their 
Prince at pleaſure ? The forme of it runs thus; Tow ſhall 
ſwear that from this day forward you ſhall be True and 
Faithful unto our Soveraign Lord King Charles, and 
Truth and faith (hall bear of Life and Member, and Terrene 
Honour: and you ſhall neither know nor hear of any ill or 
Dammage intended nnto him that you ſhall not defend 
&c. My Lord Coke comments upon it, that the Subje&# 
and EffeG, of this Oath is due by the Law of Nature, the 
Form and Addition is, ex proviſione Hominis. To Con- 
clude, the Famous Biſhop Marks is Pofitive, That a King 
by Lineal Succeſſuon, being Lawfully inveſted, cannot 
«pon Imputation either of Negligence or Tyranny be Op- 
F-: poſed, or Depoſed by his own Subjeds. Thug 
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Thus having given a dfecription of the Lord High 
Stewards Office, and the manner how a Peer is to be 
Arraigned before him, with ſuch Solutions to ſeveral 
Queries, as I have colleqed out of the Books of Law and 
Hiſtory, 1 ſhall conclude all with this Advertiſement; 
That the ſureſt way to eſcape both the Guilt and Pu- 
niſhment of High-Treaſon, is to Fear God, and Honour 
the King. The Counſel given us by the wiſeſt of Kings 
is worthy to be adverted to. Think not evil of the 
King in thy Heart, neither utter it with thy lips, - leaſt a 
Bird ofthe Air carry the voice, and that which hath wings 
diſcover the matter. Let us deteſt the Principles Þe- 
liev'd and practis'd. by thoſe Audacious Violators of 
Royal Majeſty, the Spaws of Loyola, and keep faſt to the 
Dodrine of our own Church, which poſitively Aſſerts, 
That the ſacred Bond of Subjets, in Obedience to 
their ſoveraign, is invioJable, and cannot be diffolved 
either upon the account of ſuppoſed Crimes in the-per-' 
ſon of the Prince, as T'yranny, Infidelity, Herefie, @£. 
Or by any Ads of the Biſhops of Ro9we, as Diſpenſa- 
tions, Excommunications, E%c- | 
It was once ſaid in Valorger's Caſe, that he that is 
eonghly Popilh, may cally be wrapt from his Loy- 
alty. 


